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PETITION FOR REVIEW 

Pursuant to Fed. R. Civ. P. 23(f) and Fed. R. App. P. 5, Plaintiffs-Petitioners 

(Petitioners)1 respectfully petition this Court for leave to appeal the District Court’s 

September 11, 2019 Order certifying a “negotiation class” (Dkt. 2591) and accom-

panying Memorandum Opinion (Dkt. 2590, Certification Order or Order) pursuant 

to Fed. R. Civ. P. 23(b)(3). 

QUESTIONS PRESENTED 

1. Is the Certification Order permitted by Fed. R. Civ. P. 23? 

2. Is the Certification Order consistent with Due Process? 

STATEMENT 

This Petition arises from the multi-district litigation (MDL) of more than 

2,000 federal suits brought by local governmental entities against companies that 

manufacture, distribute, and sell opioids. (States are not parties. Other related litiga-

tion remains pending in state court.) Most of the actions seek, inter alia, reimburse-

ment for expenditures in responding to the opioid crisis. 

From the outset of the litigation, plaintiffs and defendants have been negoti-

ating settlements, under the supervision of the District Court. But if that process had 

continued and the parties had reached a settlement and presented it to the District 

 
1 Petitioners are six Ohio cities that filed a joint objection in the District Court: 

North Royalton; East Cleveland; Mayfield Heights; Lyndhurst; Huron; and Wick-
liffe. 
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Court with a motion for class certification, absent plaintiffs would have had the right 

to review the settlement and, if unsatisfied, opt out and pursue their own claims. Fed. 

R. Civ. P. 23(e)(4). So too, if plaintiffs secured the certification of a litigation class 

and then reached a settlement, the District Court would be overwhelmingly likely to 

authorize an opt out procedure, because absent class members would have never had 

any opportunity to consider any of the settlement’s terms. Id. 

Many of the defendants in these cases have the same attitude as do defendants 

in almost every mass action. They want global—i.e., comprehensive and perma-

nent—peace. They maintain that it is unacceptable that plaintiffs could opt out of a 

negotiated settlement and continue to litigate their claims. Order 2. The defendants’ 

position, the District Court concluded, “created an obstacle to settlement” in this 

case. Id. The prospect that the “Defendants would then have paid a lot of money to 

settle non-litigating claims but would still have to litigate a host of potentially sig-

nificant claims,” it opined, was the basis for “creative thinking.” Id. 

The District Court appointed as Special Master a law professor who had co-

authored an as-yet unpublished law review article proposing a way to remove that 

obstacle by giving defendants global peace: “a new form of class action entitled ‘ne-

gotiation class certification.’” Order 2 & n.1. The distinctive feature of this new class 

action is to permit plaintiffs to opt out only “prior to a settlement being reached.” 

Id. 2. 
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The District Court explained that in such a class action the “process unfolds 

in five stages”: 

(1) Some plaintiffs unilaterally decide amongst themselves several features of any 
settlements, including principally how the proceeds of eventual settlements 
will be allocated among one category of class members (counties). By con-
trast, the allocation for many other plaintiffs (such as towns and cities) will be 
resolved after the opt out period.  

(2) The District Court approves those features of eventual settlements and certi-
fies the negotiation class to resolve the others. 

(3) Plaintiffs are given notice and the opportunity to opt out of the negotiation 
class. 

(4) The class representatives negotiate settlements with defendants that wish to 
participate in the negotiation process. 

(5) The settlements are subject to preliminary approval by the District Court, a 
vote of the class, and final court approval. The vote requires approval by 75% 
of the voting class members, according to multiple measures. The District 
Court then grants final approval, binding all the class members. 

Order 5-7. 

Rejecting objections submitted by, inter alios, petitioners and other plaintiffs, 

37 States, and various defendants, Order 4, the District Court held that Rule 23 au-

thorizes such a scheme, id. 7. The Court recognized that prior to this case Rule 23 

had been used to certify “trial class actions and settlement class actions.” But it found 

significant that the Rule does not expressly “specif[y] that the class to be certified is 

for ‘trial’ or ‘settlement’ purposes,” which the Court thought by inference authorized 

any other use of the class device—including for negotiation. Id. That conclusion was 

supported, the Court reasoned, by the fact that “Rule 23 is equitable in nature and its 
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purpose is to provide practical means for addressing complex litigation problems.” 

Id. 9. 

This Petition for leave to appeal followed. 

ARGUMENT 

In determining whether to permit an appeal under Rule 23(f), this Court “es-

chew[s] any hard-and-fast test in favor of a broad discretion to evaluate relevant 

factors.” In re Delta Air Lines, 310 F.3d 953, 959 (6th Cir. 2002) (per curiam). Those 

factors include whether the appeal “raises a novel or unsettled question” that is rel-

evant “to class litigation in general,” the “likelihood of the petitioner’s success,” and 

whether the District Court may later revisit its certification ruling. Id. at 959-60.2 

Each of those considerations weights decisively in favor of granting this Petition. 

I.  Immediate Review Is Warranted. 

This Court’s immediate review of the Certification Order is plainly warranted. 

There is no doubt that the litigants and the judiciary would both benefit significantly 

from this Court’s prompt determination of whether the District Court lawfully certi-

fied the class. Pursuant to the Certification Order, the following arduous process is 

now poised to begin: 

 
2 The District Court’s Order is reviewed for abuse of discretion, but application 

of the wrong legal standard is, by definition, an abuse of discretion. Young v. Na-
tionwide Mut. Ins. Co., 693 F.3d 532, 536 (6th Cir. 2012). 
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(1) respondents will notify tens of thousands of absent local governments of their 
“front end” opt out right; 

(2) those local governments will each determine individually whether to exercise 
that right; 

(3) respondents and numerous defendants will enter into negotiations, potentially 
reaching settlements; 

(4) the thousands of absent local governments will determine whether and how to 
vote with respect to accepting those settlements; and 

(5) the parties and objectors will litigate the fairness of those settlements, and the 
District Court will decide whether to approve them. 

If this Court denies this Petition now, and instead invalidates the Certification Order 

on appeal from the District Court’s approval of settlements (perhaps years from 

now), then all of that extensive effort will have been wasted.  

No less important, in the interim, the litigation will not have moved forward 

under the traditional Rule 23 model. So, years of time may be lost. All agree that 

this litigation is intended to facilitate combatting an urgent national health care crisis. 

Multiple years of delay are too high a cost to pay to allow such a novel mechanism 

to proceed unexamined by this Court. 

Respondents are in no position to oppose this Court’s prompt determination 

of whether the Certification Order is lawful. In the District Court, they argued stren-

uously in favor of an early certification of the class on the ground that negotiations 

should not occur in the shadow of doubts about the class representatives’ ability to 

resolve the litigation. So too, the District Court concluded that it “would be perverse 
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– and an enormous waste of judicial and social resources – to launch this whole 

negotiation class only to later hold” that it was unlawful. Order 33 (quoting Dkt. 

2529, at 3).  

There is moreover no prospect that the District Court will later revisit its de-

termination to certify a negotiation class and allow the litigation to proceed to bind-

ing settlements. The Certification Order is definitive. It leaves no room for the Dis-

trict Court to later invalidate the class’s authority to reach settlements. 

II. The Certification Order Is Unlawful. 

A.  The Certification Order cannot be reconciled with the text and 
structure of Rules 23(b)(3) and 23(e). 

The District Court in this case certified a class under Rule 23(b)(3). With re-

spect to such classes, the Rule authorizes only two forms of class action certification, 

distinguished by the purpose for which a class will be certified. First, there are clas-

ses that are “proposed to be certified for purposes of settlement.” Fed. R. Civ. P. 

23(c)(2)(B). And, second, there are classes that are not so limited, and are instead 

generally “certified under Rule 23(b)(3)” for all purposes, including litigation. Id. 

Here, it is clear that the District Court certified the class “for purposes of set-

tlement,” because the class it certified has no purpose or authority other than to seek 

to reach a settlement. Indeed, if the class fails in achieving that purpose, it ceases to 

exist. The Court thus made clear that the class could not litigate any claim. Order 32 

(“In reaching these conclusions, the Court makes clear that it has not certified these 

Case: 1:17-md-02804-DAP  Doc #: 2674-1  Filed:  09/25/19  10 of 78.  PageID #: 417272



 

7 

claims or issues for trial.”). Accordingly, the class certification the District Court 

undertook in this matter can be sustained, if at all, only by complying with Rule 23’s 

dictates respecting a class that is “proposed to be certified for purposes of settle-

ment.” See Fed. R. Civ. P. 23(c)(2)(B), 23(e)(1). 

But the Certification Order does not comply with the text of Rule 23 respect-

ing such classes in several critical respects. First, in such a case, the district court 

provides simultaneous notice to the class of the “proposed” certification of a class 

action and the proposed settlement. See Fed. R. Civ. P. 23. Because the Rule con-

templates that such classes have been proposed but not yet certified at the time of 

the notice, that notice must include two things: (1) the class notice, including the 

opportunity to opt out; and (2) the settlement notice, including the opportunity to 

object. See Fed. R. Civ. P. 23(c)(2)(B) (notice of the class action is provided “upon 

ordering notice under Rule 23(e)(1) to a class proposed to be certified for purposes 

of settlement”) (emphasis added); see also Fed. R. Civ. P. 23(c)(2)(B)(v)-(vi)  

(providing that class notice must include notice of how to opt out). A case in which 

a class is certified “for purposes of settlement” thus contrasts procedurally with one 

in which “the class action was previously certified under Rule 23(b)(3)” for all pur-

poses, because the class is not certified—and the opt out right is not provided—until 

the settlement is already reached. Fed. R. Civ. P. 23(e)(4).  
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The Certification Order does not fit into the procedure the Rule provides for 

settlement-only classes. Here, the certification precedes any (as yet unidentified) set-

tlement, rather than happening simultaneously. That not only violates the Rule 

(which contemplates that classes created “for purposes of settlement” are still only 

“proposed” at the time of the Rule 23(e) fairness hearing) but also has enormous 

substantive implications. When a class is certified “for purposes of settlement,” the 

plaintiffs are given the opportunity to opt out—while knowing the terms of the set-

tlement. Fed. R. Civ. P. 23(c)(2)(B). The Certification Order strips the class mem-

bers of that critical right by providing the right to opt out of the settlement-only class 

only before negotiations begin.  

Second, before a class can be certified “for purposes of settlement” under the 

Rule, a settlement must exist. Rule 23 explicitly provides that a class may be certified 

“for purposes of settlement” only when the negotiations have been completed and 

there already exists “a proposed settlement, voluntary dismissal, or compromise.” 

Fed. R. Civ. P. 23(e). In fact, the District Court can only issue notice to a settlement 

class if it first determines as a preliminary matter that it “will likely be able to … 

approve the proposal [that is, the proposed settlement] under Rule 23(e)(2).” Fed. R. 

Civ. P. 23(e)(1)(B)(i). Then, after appropriate notice of the proposal, the District 

Court must make a finding “that [the settlement] is fair, reasonable, and adequate,” 

including with respect to “the relief provided for the class.” Fed. R. Civ. P. 
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23(e)(2)(C). Here, however, there is no settlement that the District Court even could 

consider or that could allow the Court to invoke the powers created by Rule 23(e). 

Instead, the Court considered only provisions presented unilaterally by the proposed 

class representatives, to which the defendants had not agreed at all. 

Rule 23(b)(3) is already an “‘adventuresome’ innovation,” Amchem Prods., 

Inc. v. Windsor, 521 U.S. 591, 614 (1997), and the procedural mechanisms of the 

Rule are thus carefully designed to protect potential incursions on the rights of absent 

class members. See Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 362 (2011) (not-

ing that Rule 23(b)(3)’s “greater procedural protections” fit Rule 23(b)(3)’s “‘ad-

venturesome innovation’” in “allow[ing] class certification in a much wider set of 

circumstances”). Accordingly, the Rule provides for the District Court to conduct a 

preliminary assessment of a “settlement”—not what the Court assessed here, which 

were provisions chosen by a group of self-selected plaintiffs that the defendants have 

never before indicated they would ever accept. And even if the Court takes a positive 

view of the “settlement,” the Rule then requires that the Court direct complete notice 

to the proposed class, including notice of the nature of the settlement and class mem-

bers’ right to opt out. See Fed. R. Civ. P. 23(c)(2)(B), (e)(1). 

No less important, the Rule lacks any of the procedures that would seem ob-

viously necessary to protect the rights of class members in a “negotiation class.” 
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That is strong evidence that the Rule does not contemplate such a scheme. The pro-

visions of Rule 23(a) and Rule 23(b) address mandatory requirements of the class 

(such as numerosity) and the claims (such as predominance). See Order 15 (citing 

Clemons v. Norton Healthcare Inc. Ret. Plan, 890 F.3d 254, 278 (6th Cir. 2018)). 

By contrast, nothing in Rule 23(a) or Rule 23(b) spells out what features of a possible 

future settlement must be identified prior to the class notice for a negotiation class, 

nor does it explain how to assess those features before the class commences negoti-

ating. Rule 23(e) provides criteria for assessing a settlement that has already been 

reached, but that situation is of course inapplicable here. 

This case also illustrates the risks inherent in creating new procedures under 

Rule 23 that allow class members to be forever bound together in a negotiation class 

without any settled rules regarding the information they require. Here, the Court 

found it sufficient that respondents had identified the “proportion” of the monetary 

component of any settlement that particular counties would receive. But plaintiffs of 

course lack any information about the provision they care about most: the actual 

amount of money. If one county receives a wildly inadequate settlement amount—

and one that it would never have accepted in exchange for abandoning the right to 

litigate its claims—it is cold comfort that it did no less badly than others. The coun-

ties also have no information on other critical provisions of any settlement, such as 

whether the defendants will make other, non-monetary contributions to combatting 
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the opioid epidemic. Equally important, other municipalities—such as towns and 

cities—must make the judgment whether to opt out without any information on the 

proportion of any settlement they would receive. It is thus unlikely that class mem-

bers have actually received meaningful information to guide their right to opt out, 

even if it were permissible for the District Court to determine such critical issues on 

an ad hoc basis (which it is not). 

There is moreover no justification for departing from the ordinary procedures 

contemplated by Rule 23. Respondents themselves stressed below that, prior to the 

Certification Order, plaintiffs were negotiating with defendants under the supervi-

sion of the District Court. Those plaintiffs were free to negotiate on behalf of a class 

with the same definition and same class representatives as the District Court ap-

proved in the Certification Order. If the plaintiffs and defendants successfully nego-

tiated a settlement, they could present it for approval together with a class complaint. 

See Fed. R. Civ. P. 23(e). But the reason respondents did not follow that course is 

obvious. When a settlement class is properly presented, plaintiffs are entitled to no-

tice of the settlement’s terms and the opportunity to opt out. Id. That is precisely the 

right they seek to negate here.  

In fact, the “negotiating class” is little more than a transparent effort to evade 

the procedures contemplated by Rule 23. Indeed, it is hard to see why, if the Certi-

fication Order is approved, the litigating parties in essentially any class action will 
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ever proceed through Rule 23(e)’s settlement class procedures. Defendants will al-

ways want to avoid post-settlement opt outs. The litigating plaintiffs and defendants 

will therefore determine basic terms of a settlement and secure the approval of a 

“negotiating class” to work out the important details. 

So too, respondents are evading the strictures applicable to an ordinary liti-

gating class. A certified litigating class can of course negotiate a settlement. And the 

prospect of litigation imposes pressure on the defendants to offer the plaintiffs better 

terms. In this case, respondents have never offered any explanation why they unilat-

erally disarmed themselves and disclaimed any ability to actually litigate on a class 

basis. The reason is obvious: it would be essentially certain that the District Court 

would grant plaintiffs the opportunity to opt out, because they would not previously 

have been presented with any of the settlement terms.  

There is a still-further glaring omission from the Rule when it comes to the 

proposed negotiation class. If the premise is granted that it is sometimes appropriate 

to certify such a class, it becomes immediately obvious that there is no provision in 

the Rule to limit the circumstances in which that novel structure can be employed. 

Notably, the District Court’s sole basis for creating the negotiation class procedure 

was the defendants’ representation that they insist on “global” peace—the Court 

made no finding that the traditional class action mechanisms were unworkable, that 
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a back-end opt out would be impracticable, or that the same result could not be ob-

tained through an opt-in mechanism. But it is hard to imagine that there is any case 

in which similar circumstances would not be presented, since global peace is the 

universal object of defendants in settling mass litigation. Moreover, if there is a pro-

cedure under which class members who want to opt out may nonetheless be forced 

to accept a settlement, it is hard to imagine that defendants will ever be willing to go 

without it, and that very fact will then be treated as a sufficient basis to create a 

“negotiation class.” In other words, the purportedly extraordinary case will neces-

sarily become the ordinary one, and because this innovation lacks any support in the 

Rule, there is nothing in the Rule to prevent that result.  

Even if, contrary to the foregoing, the Certification Order were deemed to 

involve the mere certification of a class “under Rule 23(b)(3),” see Fed. R. Civ. P. 

23(c)(2)(B)—despite the fact that the class lacks the essential power to litigate—it 

would still be invalid under Rule 23. When a class is certified with the prospect of 

later settlement, the Rule mandates that “the court may refuse to approve a settlement 

unless it affords a new opportunity to request exclusion to individual class mem-

bers.” Fed. R. Civ. P. 23(e)(4). The negotiations thus occur in the shadow of the 

District Court allowing a further, “back-end” opt out—a result the Rules Committee 

has favored because the “decision to remain in the class is likely to be more carefully 

considered and is better informed when settlement terms are known.” Fed. R. Civ. 
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P. 23(e)(3) advisory committee’s note to 2003 amendment. The significant possibil-

ity that such an opt out will be granted obviously constrains the terms of the settle-

ment, because they may be rejected by a substantial number of class members.  

Here, by contrast, the District Court did everything possible to imply that it 

will not permit another opt out if the class enters into settlements. The Court’s one 

and only basis for approving the negotiation class was the defendants’ insistence that 

they would only enter into a settlement that gave them global peace and precluded 

further litigation by plaintiffs that were class members at the time. Further, the Court 

listed five stages of the process that notably excluded any back-end opt out. The fact 

that the District Court averted to the hypothetical prospect of a further opt out in a 

single, unelaborated and unexplained sentence in the Certification Order cannot 

overcome these clear signals that no such opt out will be permitted. 

B.  The class fails to provide adequate representation. 

Rule 23(a)(4) allows certification only if “the representative parties will fairly 

and adequately protect the interests of the class.” The principal role of the adequacy 

requirement is to prevent parties from determining the rights of absent class mem-

bers through “a global compromise with no structural assurance of fair and adequate 

representation for the diverse groups and individuals affected.” Amchem, 521 U.S. 

at 627 (emphasis added). Accordingly, “[t]he adequacy inquiry under Rule 23(a)(4) 
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serves to uncover conflicts of interest between named parties and the class they seek 

to represent.” Id. at 625. 

Intra-class conflicts arise when class members seek conflicting remedies. In-

deed, following Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999), and Amchem, the 

clear rule is that, in any case involving subgroups with diverse or antagonistic inter-

ests, “[o]nly the creation of subclasses, and the advocacy of an attorney representing 

each subclass, can ensure that the interests of that particular subgroup are in fact 

adequately represented.” In re Literary Works in Elec. Databases Copyright Litig., 

654 F.3d 242, 252 (2d Cir. 2011). A representation is adequate if the “interests and 

incentives between the representative plaintiffs and the rest of the class” are aligned 

and not antagonistic. Dewey v. Volkswagen Aktiengesellschaft, 681 F.3d 170, 183 

(3rd Cir. 2012); see also Ellis v. Costco Wholesale Corp., 657 F.3d 970, 985 (9th 

Cir. 2011) (finding that the adequacy of representation turns on an absence of antag-

onism between representatives and absentees, and a sharing of interest between rep-

resentatives and absentees).  

The counties and cities whose claims would be bound to the negotiation class 

have substantially different interests in the nature of the relief they might receive and 

the consideration they may be willing to exchange. Some class members may have 

very little interest in prospective self-regulation given legislative regulation adopted 

by their applicable governing bodies. These class members may seek to maximize 
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the recovery for past damages in exchange for releasing defendants from all past and 

future liability. Other class members may not have suffered significant damages and 

are instead interested in maximizing the defendants’ agreement to self-regulate.  

The class cannot be certified because it fails to identify the distinctive interests 

of the numerous potential class members or propose separate classes with independ-

ent counsel to adequately represent their interest. See Ortiz, 527 U.S. at 856 (“[I]t is 

obvious after Amchem that a class divided between holders of present and future 

claims … requires division into homogeneous subclasses under Rule 23(c)(4)(B), 

with separate representation to eliminate conflicting interests of counsel.”). 

C. Any doubt must be resolved against the Certification Order, 
which calls into question the constitutionality of Rule 23. 

Even supposing that the class design at issue were permitted by the Rule, it 

would at least raise serious constitutional questions to provide only pre-settlement 

notice in this circumstance. That is true in two respects. First, the attorneys empow-

ered to represent a settlement-only class do not have an adequate incentive to protect 

the interests of the class. And second, class members are not provided an adequate 

opportunity to protect themselves. 

i. Class counsel incentives 

In Ortiz, the Supreme Court confronted a different but closely related problem 

involving the adequacy of counsel’s incentives to protect the class in a settlement 

context. There, the issue was that some of the counsel representing the “substantially 
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unidentified global settlement class” had also negotiated a deal on behalf of separate, 

identified plaintiffs, whose payment was contingent on an agreement being reached 

with the broader class. 527 U.S. at 852. The Court reasoned that this left counsel in 

an untenable position: “Class counsel thus had great incentive to reach any agree-

ment in the global settlement negotiations that they thought might survive a Rule 

23(e) fairness hearing, rather than the best possible arrangement for the substantially 

unidentified global settlement class.” Id. The exact same incentive structure has, un-

fortunately, been created in this case as well: Because class counsel cannot take the 

case to trial, they face an overwhelming financial pressure to settle, and so reach any 

settlement they can get through a Rule 23(e) hearing, rather than to reach the best 

possible settlement for the class. 

To be sure, there is always pressure on class counsel to settle, because a good 

outcome is more likely through settlement, and risk aversion points away from tak-

ing a case all the way to trial as the size of a class action gets larger and larger. But 

this is no defense to taking the situation over the line and creating a situation where 

settlement is the only way for class counsel to get their fee. The Supreme Court 

cautioned in Ortiz that courts would have to be particularly vigilant regarding the 

incentives of class counsel toward reaching any available settlement “in any class 

action settlement with the potential for gigantic fees.” 527 U.S. at 852. As the Court 

explained: “In a strictly rational world, plaintiffs’ counsel would always press for 
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the limit of what the defense would pay. But with an already enormous fee within 

counsel’s grasp, zeal for the client may relax sooner than it would in a case brought 

on behalf of one claimant.” Id. at 852 n.30. This concern magnifies exponentially if 

counsel lacks the power to take the case to trial, and can only be assured of their 

entitlement to 10% of a judgment expected to be in the billions of dollars if they 

manage to reach a settlement the defendants can accept. 

Indeed, evidence of the inadequate incentives of counsel might be evidenced 

in their advocacy of this plan itself. The main pressure to create this unique class 

that lacks a right to opt out of any negotiated settlement comes from the defendants’ 

desire for global peace. Class counsel are indulging that desire with a plan that strips 

their own class members of their ordinary procedural rights. And what is worse, they 

now propose to enter negotiations with defendants having stripped themselves of a 

credible threat to take the case to trial. No counsel with a well-designed incentive 

structure would start unilaterally disarming before even entering negotiations. 

ii. Adequate opportunity to opt out 

The Fifth Amendment prohibits the federal government from depriving per-

sons of their property “without due process of law.” U.S. Const. amend. V. That 

prohibition governs the entry of a judgment resolving a claim in litigation, because 

the claim is a “species of property protected by the … Due Process Clause,” Logan 

v. Zimmerman Brush Co., 455 U.S. 422, 428 (1982), the individual’s right to pursue 

Case: 1:17-md-02804-DAP  Doc #: 2674-1  Filed:  09/25/19  22 of 78.  PageID #: 417284



 

19 

the claim is “a constitutionally recognized property interest.” Phillips Petroleum Co. 

v. Shutts, 472 U.S. 797, 807 (1985).  

On that basis, Shutts held that if a court “wishes to bind an absent plaintiff 

concerning a claim for money damages or similar relief at law, it must provide min-

imal procedural due process protection,” including not only the “best practicable” 

notice but also “an opportunity to remove himself from the class.” 472 U.S. at 811-

12; see also Dukes, 564 U.S. at 363 (“In the context of a class action predominantly 

for money damages we have held that absence of notice and opt out violates due 

process.”). The right to object to the settlement is not enough: Class members must 

have the right to remove themselves from the judgment and pursue their claims on 

their own. The Court reaffirmed that “mandatory class actions aggregating damages 

claims implicate the due process ‘principle’ … ‘deep-rooted [in our] historic tradi-

tion that everyone should have his own day in court.’” Ortiz, 527 U.S. at 846. 

As an initial matter, when a constitutional right is given away—like the indi-

vidual’s right to litigate their own cause of action—that waiver is supposed to be 

knowing and voluntary. But class members here are being asked to tie themselves to 

the mast of the negotiation class without knowing whether the settlement will be for 

anything between millions and tens of billions of dollars. We assume that the nego-

tiation class will also have (and, really, must also have) the power to negotiate for 
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injunctive relief, structural reforms, or the creation of programs that will have bene-

fits across multiple county or subcounty class members. At the time they are asked 

to surrender their right to opt out, class members will have no idea what those pro-

grams might look like, how they will affect their interests, and whether those kinds 

of relief will benefit them more or less than a strictly monetary settlement. 

Class members are particularly ill-informed at this stage about what kinds of 

claims—including future claims—are being released. Plaintiffs know what share of 

a monetary award they are getting, and that they will not be entitled to opt out and 

pursue their own case now if they do not exercise their pre-settlement right to be 

excluded from the negotiation class. But often the nicest part of the negotiations 

involves the determination of what kinds of claims will be released, for how long, 

and to what extent. Defendants will no doubt want the broadest release that they can 

secure, and plaintiffs’ counsel will have at least some incentive to provide a broad 

release, given the additional funds it can secure. Without knowing precisely what 

rights will be traded away—even beyond the right to individually pursue this partic-

ular suit—plaintiffs are being asked to surrender rights absent the knowledge and 

voluntariness that the Constitution requires.  

CONCLUSION 

The Petition should be granted. 
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