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OPINION 

MEMORANDUM OPINION AND ORDER 

Before the Court is the motion for judgment on 
the pleadings pursuan to and cc 
filed by defendant Carrols Corporation on the ground 
that plaintiffs complaint fails to state a claim upon 
which relief can be granted. (Doc. No. 11.) Plaintiff 
has filed a brief in opposition (Doe. No. 12) and de-
fendant filed a reply (Doe. No. 13). For the reasons 
discussed below, the motion is GRANTED. 

I. BACKGROUND 

On March 23, 2811 `  plaintiff filed a complaint 
for per nnoJ injury and product liability in t he Summit 
County Court of Common Pleas against defendants 
Burger King Restauran t , Carrols Corporation, Burger 
King Corporation, and John/Jane Doe Employees 
l-|O. Defendants Burger King Corporation and Car-
rols Corporation timely removed the case to this 

Court on Apr i l 21, 2011. 'Un June 3.28\l. the par-
ties gipulated to t he dismissal of defendant Burger 
King Corporation. [*2]  (Doc. No. 9.) 

I 	The Notice of Removal was filed on be- 
half of Burger King Corporation and Carrols 
Corporation, improperly also identified in the 
complaint by the fictitious name and address 
Burger King Restauran t, do Risk Manager, 
3 19 Manchester Road, Akron, OH'[.]" (Doc. 
No. I at 1.) Defendant Burger King Restaurant 
has no representation listed on the docket and, 
prcyumab}y, does not actually exist as a legal 
entity. 

Plaintiff moved to remand on t he -round that the 
John/Jane Doe defendants are "clearly citizens of 
Ohio.''On June 7 ` 20l\. the Court denied this motion 
as premature. On that same day, defendant Carrols 
Corporation ("Carrols") filed the instant motion. 

11. DISCUSSION 

A. Legal Standard 

A motion for judgment on the pleadings under 
]U|c-Clkc) io judged bythe same legal standard usu 
8~bL_)6) motion to dismiss, 
Ron/h Packing Co., 246 F.3d 850, 851 (6th Cir. 	 . 
A complaint must contain "a short and plain statement 
of the claim showing that the pleader is entitled to 
relief[,]"  8(a)(2) , in order to 'give the 
defendant fair notice of what the plaintiffs claim is 
and the grounds upon which it rests." Conlev v. Gib-
son, 

 

(1957). [*3]  Although this pleading standard does 
not require great detail, the factual allegations in the 
complaint "must be enough to raise a right to relief 
above the speculative level,"  Bell .4 IlanIic2orp. v, 
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"0 U.S.  
(d. 	C`. 	(citin," authorities). In other words,  
K./| still requires a showing,' rather than a 

blanket assertion o[ entitlement nnrc|ic[~ Id. at556^  
IL} 

 
(criticizing the Twombly dissent's assertion that  

the pleading standard of Rule &"docs not require, or 
even invite, the pleading of facts"). 

"To survive a motion to dismiss, a complaint 
must contain sufficient factual matter, accepted as 
true, to 'state a claim to relief that is plausible on its 
|bcc.^" 4hcy,jhal, 129 S.Ct. 1937, 1949, 173 L. 
1d. 2d868 2009 (quoting Twomhlv. 550 U.S. at 
5I»>. Rule 8 does not "unlock the doors of discovery 
fir a plaintiff armed with nothing more than conclu-
sions." Id. at 1950. "While legal conclusions can pro-
vide the framework of a complaint, they must be 
supported by factual allegations. When there are 
well-pleaded factual allegations, a court should as-
sume their veracity and then determine whether they 
plausibly give rise to an entitlement to relief." id. 

B. Analysis 

Carrots [*4]  argues in its mo on that plain Dfs 
cn/nptaiu, does not meet the standard articulated by 
/JJ.'/ and Twombly. In particular, Carrots asserts that 
the complaint "is devoid of sufficient and particular-
izedized factual allegations as required by F.R.C.P. 12 [sic] 
that are something more than mere conclusory allega-
tions containing a formulaic recitation of the elements 
o[ each claim for rc|iut"(Doc. No. llu1Z.) 

In opposition, plaintiff asserts that her complaint 
contains the "necessary factual allegations" and is 
"not subject to dismissal[.]" (Doe. No. 12 at 2.) Plain-
tiff points poims uu the following allegations as argument 
that the complaint is "plausible on its face and con-
tains the requisite factual content[.]" (Id. at 3.) 

3. On or abou June 13. 2009, De-
fendants John/Jane Doe Employees  
1-10 while in the scope of their em-
ployment negligently manufactured, 
inspected, prepared, tested, supplied, 
marketed, distributed, handled, cooked, 
and/or served "chicken fries" and/or 
chicken products to Burger King cus-
tomers and/or negligently supervised 
and/or caused the manufacturing, in-
specting, preparing, testing, supplying, 
markodng, 	distributing, 	handling, 
cooking, and/or serving food to Burger 
King [*5]  customers. 

4. On or about June 13. 2809 
Plaintiff purchased from Defendant 
Burger King Restaurant its "chicken  

fries" and/or chicken products which 
were prepared by DcfenJoots, their 
agents, servants and/or employees, and 
distributed to the general public and 
the Plaintiff, Jean Theiss, a consumer 
and business invitee. 

O. On or about June 13. 2009,  
Plaintiff, after consuming the "chicken 
fries" and/or chicken products she 
purchased at Burger King Restaurant 
under her normal and foreseeable 
munncr, sustained serious injuries to 
include the acute onset of food poi-
soning. 

9. As a direc and proximate cause 
of the negligence and/or otherwise 
tortuous conduct of Defendants, their 
ugcmo, son/an|u, and/or employees, 
Plaintiff, Jean Theiss, was seriously 
and permanently injured, experienced 
poin, suffering and mental anguish; 
incurred the expenses of physicians, 
hospitals and other health care pnmvid' 
urs. sustained lost wages, and that her 
injuries are otherwise permanent in 
nature. 

(Doc. No. 12 at 3.) Plaintiff asserts that defendant 2 

admitted in its motion that paragraphs 3, 4, and 8 
contain the necessary factual allegations. Defendant 
denies any such admission (see Doc. No. 13 at 2-3), 
asserting [*6]  that it pointed to these three para-
graphs to illustrate that they were the only paragraphs 
of the complaint containing any factual allegations. 

2 	Throughout her oppomdjon, plaintiff re-  
fen to the movam. Curno\o, as "defendants." 
Her opposition suffers from one of the same 
flaws as her complaint -- she groups everyone 
together under the term "defendants" and fails 
to allege facts specific to each (or to any) de-  
fenduoi. The instant motion was filed by one 
defendant -- Carrots. 

The gravamen of plaintiffs complaint is that she 
purchased and consumed chicken fries at a Burger 
King restaurant and thereafter got food poisoning 
which caused her injury. That much seems clear. The 
fatal flaw in the complaint, from the Court's perspec-
tive, is that, although it alleges that Carrots, the only 
named and served defendant remaining, is a "duly 
authorized corporation[ ] doing business in the State  
of Ohio" (Compl. ¶ 1), it does not then link Carrots to 
the allegations of injury. Although it alleges that the 
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John/Jane Doe defendants "while in t he scope of their 
employment negligently monufactuod, ioxpcdcd, 
prepared, tcu/cd, supplied, marketed, distributed, han-
dled,  cookud , and/or served 'chicken fries' [*7] 
and/or chicken products to Burger King customers 
and/or negligently supervised and/or caused the 
muuufbc(uring, inspecting, preparing, <cmdog, uupp|y -
ing, marketing, dimri6utin&, handling, cooking, and/or 
serving food to Burger King customers[,]" (Comp). ¶ 
3), it never states that the Doe defendants were em-
ployed by Carrols (or any other defendant). The mere 
fact that a defendant may be authorized to do business 
in Ohio does not provide the basis for assuming that 
the Doe defendants were working for any of the other 
defendants. Nor does paragraph 4 of the complaint 
clear that up when it alleges that plaintiff purchased 
"from Defendant Burger King Restaurant" the prod-
ucts "which were prepared by Defendants, their 
ugmntx, servants and/or employees, and distributed to 
the general public[,]" including plaintiff. (CompL ¶ 4.) 
Paragraph 4 still does not make clear that any of the 
Doe defendants was an agent, servant or employee of 
Carrols. While it is possibly true that all of the Doe 
defendants did exactly what the complaint alleges, 
and the Court must assume so for purposes of a mo-
tion to diamixo, that does not establish that Carrols is 
responsible for their actions in any way. There [*8] 
are simply no allegations in the complaint that suffi-
ciently link Carrols to the injury alleged therein. 

In sum, the ques t ion tha is not cleared up by the 
"short and plain stat ement" of the complaint is 
whether Carrols Corporation has any relationship to 
Burger King (in any form) and/or the Doe defendants 
such that it would (or might) be liable for the actions 
of those other defendants. A complaint "has facial 
plausibility when the plaintiff pleads factual content 
that allows the court to draw the reasonable inference 
that the defendant is liable for the misconduct al-
leged."  Here any such fac-
tual content is missing with respect to Carrols. 

Plaintiff argues that, if her complaint is deficient, 
she should be permitted to amend it. Presumably, an 
arnended complaint could make clear whether Carrols 
has any relationship to the Burger King restaurant 
where plaintiff alleges her injury occurred and, there-
fore, would arguably be responsible for the actions of 
some or all of the John/Jane Doe defendants, That 
might correct some of the complaint's deficiencies. 

One problem the Court perceives with allowing 
an arnended complaint at this stage is that t he original 
complaint [*9]  seems to suggest that there is not 
only liability for preparing, handling, cooking, and 
serving a defective product, but also for manufactur-
ing, inspecting, tcu,iog, supplying, and marketing the  

product. Some of the Doe defendants would have 
been the persons who prepared, handled, cooked and 
served the allegedly offending product, arguably 
making Carrols liable if Carrols employed those de-
fendants; but others who did the manufacturing, in-
specting, /cadog, supplying and marketing may not 
(and likely do not) have any connection to Carrols 
other than being in its overall chain of commerce. 
Since /4f~/  expressly forbids allowing a plaintiff to 
engage in discovery so as to find facts sufficient to 
draft a complaint showing entitlement to relief, see, 
/cjbai, 129 S.Ct. at 1954 ("Because respondent's com-
plaint is deficient under Rule 8, he is no/uudUcdm 
discovery, cabined or otherwise"), amending the 
complaint now to correct a problem relating only to 
Carrols seems futile. See also,  eT4 Alban' Tractor 
Inc. Louisville Tractor, Inc.. No. 10-5 100, 2011 

1 WL 2448909. at *3 
("The plaintiff may not use 

the discovery process to obtain [facts to support her 
allegations] [*lO] after filing suit. The language of 
/v6ul, 'not entitled to discovery,' is binding on the 
lower federal courts."). Therefore, the Court is of the 
view that dismissal without prejudice is the better 
route. 1 

3 	In NewAlbany Tractor , the court affirme 
the district court's dismissal with prejudice, 
concluding that "[t]he district court gave the 
plaintiff substantial additional time to come up 
with more specific evidence[.]" 2011 U.S. 

, 
That suggests to this Court that plaintiff 
should be allowed an opportunity to "come up 
with more specific cvidunco." Bo*cvr,, the 
case need not remain pending while plaintiff 
does that. 

III. CONCLUSION 

For the reasons discussed above, the motion (Doc. 
No. 11) of defendan Carrols Corporation to dismiss 
for failure to state a claim is GRANTED. Dismissal 
is, however, without prejudice. Further, to the extent 
plaintiff seeks leave to amend her complaint, that ,e-- 
gucg is denied, also without prejudice to her right to 
bring another action in this or another court. 

IT IS SO ORDERED, 

Dated: July 20, 2011 

/s/ Sara Lioi 

HONORABLE SARA LIOl 

UNITED STATES DISTRICT JUDGE 
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