
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

Arlington Video Productions,
Inc.,

Plaintiff,

v. Case No. 2:08-cv-122

Fifth Third Bank,

Defendant.

MEMORANDUM OPINION UNDER SEAL

This is an action filed by plaintiff Arlington Video

Productions, Inc., an Ohio corporation, against defendant Fifth

Third Bank, also an Ohio corporation.  This action was originally

filed in the Court of Common Pleas of Franklin County, Ohio, on

December 24, 2007.  On February 8, 2008, defendant filed a notice

of removal pursuant to the Class Action Fairness Act, 28 U.S.C.

§1332(d).

In the first amended complaint filed on May 22, 2008,

plaintiff asserted individual and class claims for alleged

violations of the Ohio Deceptive Trade Practices Act, Ohio Rev.

Code § 4165.02(A)(11) (Count One), and for alleged breach of

contract and of the duty of good faith and fair dealing (Count

Two), and unjust enrichment (Count Three) under Ohio common law. 

In an order filed on March 10, 2009, this court granted defendant’s

motion to dismiss Counts One and Three, and also dismissed the

claim for breach of the duty of good faith and fair dealing

advanced in Count Two.  Defendant’s motion to dismiss the breach of

contract claim asserted in Count Two was denied.

This matter is before the court on plaintiff’s motion for
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class certification pursuant to Fed.R.Civ.P. 23.

I. Requirements for Class Certification

The prerequisites for the certification of a class action are

as follows:

(a) Prerequisites.  One or more members of a class may
sue or be sued as representative parties on behalf of all
members only if:

(1) the class is so numerous that joinder of all
members is impracticable;

(2) there are questions of law or fact common to
the class;

(3) the claims or defenses of the representative
parties are typical of the claims or defenses
of the class; and

(4) the representative parties will fairly and
adequately protect the interests of the class.

Fed.R.Civ.P. 23(a).

A district court may certify a class only after “rigorous

analysis” of the requirements of Rule 23.  Sprague v. General

Motors Corp., 133 F.3d 388, 397  (6th Cir. 1998) (citing General

Tel. Co. v. Falcon, 457 U.S. 147, 161 (1982)).  No class that fails

to satisfy all four of the prerequisites of Rule 23(a) may be

certified, and each class meeting those prerequisites must also

pass at least one of the tests set forth in Rule 23(b).  Id.

(citing In re American Medical Systems, Inc., 75 F.3d 1069, 1079

(6th Cir. 1996)).

Plaintiff is requesting the certification of a class under

Fed.R.Civ.P. 23(b)(3), which permits certification where:

(3) the court finds that the questions of law or
fact common to class members predominate over
any questions affecting only individual
members, and that a class action is superior
to other available methods for fairly and
efficiently adjudicating the controversy.  The
matters pertinent to these findings include:
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(A) the class members’ interests in individually
controlling the prosecution or defense of
separate actions;

(B) the extent and nature of any litigation
concerning the controversy already begun by or
against class members;

(C) the desirability or undesirability of
concentrating the litigation of the claims in
the particular forum; and

(D) the likely difficulties in managing a class
action.

Fed.R.Civ.P. 23(b).

The burden is on the plaintiff to establish its right to class

certification.  Alkire v. Irving, 330 F.3d 802, 820 (6th Cir.

2003).  A district court may not inquire into the merits of the

plaintiff’s underlying claims.  Eisen v. Carlisle & Jacquelin, 417

U.S. 156, 178 (1974).  However, a class “is not maintainable as a

class action by virtue of its designation as such in the

pleadings.”  American Medical Systems, 75 F.3d at 1079.  Thus, “it

may be necessary for the court to probe behind the pleadings before

coming to rest on the certification question.”  Falcon, 457 U.S. at

160; see also Reeb v. Ohio Dep’t of Rehabilitation and Correction,

81 Fed.Appx. 550, 555 (6th Cir. 2003)(“Ordinarily, a district court

must determine the permissibility of class certification based upon

information other than that which is in the pleadings[.]”).  The

court may consider evidence presented by the parties on the

maintainability of the class action.  Weathers v. Peters Realty

Corp., 499 F.2d 1197, 1200 (6th Cir. 1974).

II. Breach of Contract Claim

In Count Two of the first amended complaint, plaintiff asserts

a proposed class claim for breach of contract.  To prove a breach

of contract claim under Ohio law, plaintiff must show the existence

3

Case: 2:08-cv-00122-JLG-TPK Doc #: 66 Filed: 09/13/10 Page: 3 of 30  PAGEID #: 2992



of a contract, performance by the plaintiff, breach by the

defendant, and damage or loss to the plaintiff.  Nilavar v. Osborn,

137 Ohio App.3d 469, 483, 738 N.E.2d 1271 (2000).

Plaintiff alleges that it is an Ohio corporation with its

principal office in Columbus, Ohio.  Plaintiff alleges that it has

maintained a checking account with defendant since 1996.  Am.

Complaint, ¶ 6.  Plaintiff has since clarified that it first opened

a Fifth Third business checking account as an incorporated entity

on August 3, 2000, and that it was Evan Newman, conducting business

under the name Arlington Video Productions prior to its

incorporation, who opened a checking account with defendant in

1996.  See Motion for Class Certification, Doc. 39, p. 4; Motion to

Dismiss, Doc. 19-2, p. 4.

Plaintiff alleges that the “contract” allegedly breached by

defendant consisted of a January 19, 2007, letter it received from

Fifth Third, identified as Attachment C.  Am. Complaint, ¶ 59. 

However, as an exhibit to its motion to dismiss previously filed in

this case, defendant produced a signed signature card dated August

3, 2000, which it contended constituted the contract between Fifth

Third and plaintiff.  See Doc. 19-2, p. 4.  In its memorandum

contra the motion to dismiss, plaintiff agreed that the August 3,

2000, signature card and the Rules & Regulations booklet

constituted the original agreement of the parties.  Doc. 20, p. 7.

Plaintiff alleges that on or about August 9, 2007, its

checking account statement showed deductions in the amount of

$41.00 for a “service charge.”  Am. Complaint, ¶ 29.  Plaintiff was

told by a Fifth Third representative that the charge included two

“deposit adjustment” fees of $8.00 each, which are charged when

deposit slips are not totaled correctly.  Am. Complaint, ¶ 30. 
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Plaintiff alleges that on or about August 9, 2007, it received a

booklet entitled “Rules & Regulations Applicable to All Fifth Third

Accounts and Cards – June 2007” which included a list of “Special

Fees that Apply to All Consumer Accounts.”  On August 20, 2007,

plaintiff was given a printout from the defendant’s computer system

listing fees applicable to plaintiff’s account.  The printout was

labeled “For Internal Use Only” and contained the disclaimer “Note:

Other fees may apply.”  Am. Complaint, ¶ 31.  Plaintiff alleges

that the deposit adjustment fee did not appear on any fee list

given to plaintiff, and that no Fifth Third employee could provide

plaintiff with any list of fees that included the “deposit

adjustment” fee.  Am. Complaint, ¶¶ 32-33.  Plaintiff alleges that

it was again charged a $8.00 fee for deposit adjustment in

September of 2007.  Plaintiff further alleges that it was charged

a fee of $12.50 for a returned deposited item, but that the booklet

provided to plaintiff stated that the fee for this service was

$10.00.  Am. Complaint, ¶ 34.

Plaintiff alleges that defendant did not identify the nature

of the fees deducted from class members’ accounts and did not

itemize the components of the fees that comprised the service

charge that appeared on monthly statements.  Am. Complaint, ¶ 58. 

Plaintiff alleges that the agreements between defendant and

plaintiff, and between defendant and class members, expressly

address fees and charges which defendant may assess to its

customers, and that no other fees or charges are part of the

agreements.   Am. Complaint, ¶ 59.

Plaintiff further contends that defendant failed to provide

plaintiff and class members with a “complete and accurate listing

of all the additional improper and unauthorized fees it intended to
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charge its banking customers at any time prior to deducting these

fees from the accounts of class members.”  Am. Complaint, ¶ 60. 

Plaintiff alleges that by failing to provide a complete and

accurate listing of fees prior to deducting these fees, and by

charging plaintiff and class members fees which were not expressly

included in their agreements and of which plaintiff and class

members were unaware, defendant has breached its agreements with

plaintiff and class members.  Am. Complaint, ¶¶ 60-61, 63.

Plaintiff seeks to certify a class of:

all individuals and entities who have or have had
checking accounts with Fifth Third Bank in the United
States, who were charged and paid a fee for a service
that was not listed on a then current Fifth Third Fee
Schedule, or was in an amount that was different from
that stated on a then current Fifth Third Fee Schedule,
prior to the assessment of the charge, during the
applicable limitations period.

The proposed class excludes employees, officers, directors, legal

representatives, heirs, successors and assignees of the defendant. 

Plaintiff acknowledges that the twelve states in which defendant

conducts business apply different statutes of limitations to breach

of contract claims.  Therefore, plaintiff seeks to certify

subclasses of customers who banked at Fifth Third and were charged

undisclosed fees by grouping them based on the limitations periods

applicable in those states.

III. Numerosity

Rule 23(a)(1) requires that the class sought to be certified

is so numerous that joinder of all members is impracticable. 

Defendant argues that the numerosity element has not been

established in this case.  Defendant further argues that the

proposed class is overly broad because it includes individuals who

6

Case: 2:08-cv-00122-JLG-TPK Doc #: 66 Filed: 09/13/10 Page: 6 of 30  PAGEID #: 2995



cannot maintain a breach of contract claim.  Specifically,

defendant notes that the class proposed by plaintiff focuses on

whether the putative class member was charged a fee that did not

appear on “a then current Fifth Third Fee Schedule.”  Defendant’s

position is that the Rules and Regulations do not necessarily

require that a charged fee appear on a “then current Fifth Third

Fee Schedule” and that it is permitted to charge any fee so long as

prior notice of the fee is provided in an appropriate manner to the

customer.  This latter argument raises questions concerning the

exact nature and scope of plaintiff’s breach of contract claim.  To

resolve this issue, the court will look to the relevant documents

comprising the plaintiff’s contract with the defendant.1 

The “Terms and Conditions” section of the August 3rd signature

card which forms a part of the contract in this case states that

the agreement incorporates

the Rules, Regulations, Agreements, and Disclosures
established by Bank from time to time, clearing house
rules and regulations, state and federal laws, recognized
banking practices and customs, service charges as may be
established from time to time and is subject to laws
regulating transfers at death and other taxes.

Doc. 19-2, p. 4, ¶ 2 (emphasis supplied).  The agreement also

states that the signers of the agreement “acknowledge receipt of a

copy of the Rules and Regulations, Agreements, and Disclosures of

Bank and agree to the terms set forth therein.”  Doc. 19-2, p. 4,

¶ 7.

1Ordinarily, the interpretation of written contract terms, including a
determination of whether the terms are ambiguous, is a matter of law for initial
determination by the court.  See Savedoff v. Access Group, Inc., 524 F.3d 754,
763 (6th Cir. 2008); Inland Refuse Transfer Co. V. Browning-Ferris Ind. Of Ohio,
Inc., 15 Ohio St.3d 321, 323, 474 N.E.2d 271 (1984)(“If a contract is clear and
unambiguous, then its interpretation is a matter of law and there is no issue of
fact to be determined.”)
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The document entitled “Rules & Regulations Applicable to All

Fifth Third Accounts and Cards June 1, 2000" states:

These Rules and Regulations, as well as fees and charges
contained on the Fee Schedule may be altered and amended
at any time by the Bank and as altered or amended shall
be binding on all Customers after having been made
available in the offices of the Bank for fifteen (15)
days or by such other method as specifically provided by
law.

See Doc. 51-16, Declaration of Andy Wilson, Vice President of the

Business Banking Product Management Team of Fifth Third Bank, Ex.

B, ¶ 9.  The Rules and Regulations manual includes a section

entitled “Fee Schedule” which contains a short list of fees.  It is

not clear whether this is the same “then current Fifth Third Fee

Schedule” plaintiff refers to in the proposed class language as

being the schedule upon which a charged fee must appear in order

for the defendant to avoid liability for breach of contract, or

whether plaintiff would agree that the appearance of the fee on

some other current fee schedule maintained by defendant would

suffice to render the fee legitimate.

Defendant argues that the “Fee Schedule” which appears at the

end of the Rules and Regulations booklet is not meant to be all

inclusive, and that the failure of a charged fee to appear on that

list does not mean that the fee is unauthorized.  For example, the

booklet provides: “When a deposited item is returned unpaid and

charged back to your account, the Bank reserves the right to charge

a returned item fee.”  Id., ¶ 23.  However, the amount of that fee

is not listed on the Fee Schedule appended to the Rules and

Regulations.  Defendant notes that the Rules and Regulations also

refer to fees for garnishment, overdraft, representment, returned

items, stop payment orders and transfers, as well as fees for
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credit transactions and the use of credit and debit cards, which

are not listed on the Fee Schedule.2

Defendant has presented evidence that from 2003 to 2009, 41

different fees were assessed against personal checking account

customers.  Mark Erhardt Decl., Doc. 51-28, ¶ 7.  From December

2002 to April 2009, hundreds of different fees and thousands of

variations of those fees were assessed against business checking

account customers.  James Bingham Decl., Doc. 51-21, ¶ 4.  Unique

fee schedules may apply when defendant acquires new banks and does

not wish to immediately revise the fees of new customers.  Wilson

Decl. Doc. 51-16, ¶¶ 15-16.  Fee schedules may also vary by

geographical area, or for pilot programs.  Wilson Decl., ¶¶ 17-19. 

Other unique fee schedules may apply to business customers, such as

Treasury Management customers who negotiate their fee rates. 

Wilson Decl., ¶¶ 20-23.   Obviously, to include a list of current

thousands of fees and charges in the Rules and Regulations booklet

“Fee Schedule” would turn that easy-to-read manual into a confusing

and voluminous list of fees, most of which would not be applicable

to any one account.  The Rules and Regulations booklet was drafted

as a general manual applicable to all accounts, and the “Fee

Schedule” was obviously intended to list only the most common and

across-the-board fees charged to account holders.

The Rules and Regulations provision in ¶ 9 quoted above states

not only that the “fees and charges contained on the Fee Schedule”

2Exhibit B also includes the Rules and Regulations booklets dated June
2005, June 2006, and March 2008.  These booklets include basically the same
language found above in paragraphs 9 and 23.  In the June 2006 and March 2008
booklets, a returned item fee of $10.00 is included in the Fee Schedule.  In
addition, the March 2008 booklet lists certain fees for business accounts. 
Although the booklet does not refer specifically to the deposit adjustment fee,
it states that “other fees may apply to business accounts and such fees are
subject to change.”  Wilson Decl., Ex. B, March 2008 Booklet at p. 35.
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may be altered and amended, but also that the Rules and Regulations

themselves may be altered and amended.  Since fees are mentioned in

the Rules and Regulations which do not appear on the “Fee Schedule”

included in the booklet, this language indicates that defendant has

the authority to add new fees that are not mentioned either in the

current version of the Rules and Regulations or in the “Fee

Schedule” in the Rules and Regulations booklet by amending the

regulations.  In addition, the fact that ¶ 2 of the signature card

refers to the defendant’s “Rules,” “Regulations,” and “service

charges as may be established from time to time” as distinct items

incorporated by reference into the account-holder agreement

indicates that service charges are in a category independent from

the Rules and Regulations, and that they need not be included in

the Rules and Regulations booklet.

Plaintiff points to no language in the relevant documents

specifically requiring that a fee be listed on the “Fee Schedule”

printed in the Rules and Regulations booklet in order to be valid. 

Rather, the Rules and Regulations state that the rule, regulation,

fee or charge “as altered or amended” is binding if that rule,

regulation, fee or charge is made available in the offices of the

Bank for fifteen days or by such other method as specifically

provided by law.  This language indicates that as long as

information concerning the altered or amended rule, regulation, fee

or charge was made available in defendant’s offices for fifteen

days prior to the fee or charge being imposed or the customer was

notified of the amendment or alteration by some other method

provided by law, the change in the fee or charge is binding on

defendant’s account holders, regardless of whether the change in

the fee was included in the Rules and Regulations “Fee Schedule.”

10
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Insofar as plaintiff may argue that charges and fees, even if

not included on the Rules and Regulations booklet “Fee Schedule,”

must nonetheless appear on some other current fee schedule

maintained by defendant, the issue becomes more complicated.  The

signature card incorporates state and federal laws.  See Doc. 19-2,

p. 4, ¶ 2.  Under the Truth in Savings Act, 12 U.S.C. §4301 et

seq., defendant is required to maintain “a schedule of fees and

charges” applicable to personal consumer checking accounts.  12

U.S.C. §4303(a).  The Truth in Savings Act applies only to personal

consumer accounts, not to business accounts such as plaintiff’s

account.  See 12 U.S.C. §4313(1) (defining “account” as “any

account intended for use by and generally used by consumers

primarily for personal, family or household purposes.”).

Under the Act, the schedule must contain a description of all

fees, periodic service charges and penalties that may be charged or

assessed against the account, the amount of the fee, charge or

penalty or the method by which it will be calculated, and the

conditions under which any such fee or charge will be assessed.  12

U.S.C. §4303(b)(1).  Defendant must make the fee schedule available

to the customer on request and must provide the list to a potential

customer before an account is opened and a service is provided.  12

U.S.C. §4305(a).  Defendant is also required to provide a “clear

and conspicuous disclosure” of the amount of any fees or charges

imposed on each periodic statement provided to the account holder. 

12 U.S.C. §4307(3).

Although the Act requires defendant to maintain a schedule of

fees applicable to personal checking accounts, there is no

provision in the Act which requires that the schedule of fees be

maintained by defendant in any specific format, such as the Rules

11
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and Regulations booklet.  Including a fee schedule uniquely

applicable to personal checking accounts in the Rules and

Regulations booklet, which applies to all accounts, including

business accounts, would be confusing and impractical.   

When a new fee is implemented, the Act requires that all

account holders who may be affected by the change “shall be

notified and provided with a description of the change by mail at

least 30 days before the change takes effect.”  12 U.S.C. §4305(c). 

However, there is no provision in the Truth in Savings Act which

mandates that the bank’s entire fee schedule be immediately

reprinted to include the added or modified fee and then mailed to

the account holder before the fee change is valid.  Rather, the Act

requires only that a “description of the change” be mailed to the

account holder.  §4305(c).  The Act says nothing about the bank

having to send a complete new printed schedule of fees which

includes the new fee.  In addition, the Act is not applicable to

business accounts, and there is no provision either in the

documents comprising plaintiff’s contract with defendant or any

other provision of law which would require defendant to include a

new fee applicable to business accounts in some paper or computer

schedule, list, or compilation of fees prior to charging the

business account holder for that fee.

The documents and laws comprising the account-holder agreement

do not condition either the validity of a fee change or the

adequacy of notice of the change on the fee being included on some

type of schedule or compilation of fees.  Thus, the bare fact that

an account holder was charged a new fee which was not already

listed in the current version of the Rules and Regulations “Fee

Schedule” or some other current “schedule” of fees maintained by
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the defendant, as the issue is framed in the proposed class, is not

sufficient to establish a breach of the account holder’s agreement. 

Rather, the real gist of plaintiff’s breach of contract claim is

whether adequate prior notice of the change was given.  If prior

notice of the change in fees was not provided to personal checking

account holders in accordance with the Truth in Savings Act by

mailing them a “description of the change” at least thirty days in

advance, or to other account holders either in accordance with the

Rules and Regulations or the account holder’s individual agreement,

or by some other legal means, then that account holder could assert

a claim for breach of contract.

Defendant argues that the proposed class would include

individuals who could not assert a viable breach of contract claim. 

As an example, defendant notes that the proposed class would

include business account holders who were advised of the amendment

instituting the fee by some means other than the fee being included

on the “Fee Schedule” in the Rules and Regulations booklet or some

other fee schedule, such as by direct mailing or other written

disclosure, by information posted at defendant’s branches at least

15 days prior to the fee being charged, or by speaking with a Fifth

Third employee.  Defendant also references the language in the

proposed class certification that the proposed class would include

account holders who paid a fee “in an amount that was different

from that stated on a then current Fifth Third Fee Schedule.” 

Defendant notes that the proposed class would impermissibly include

customers who were validly charged a different fee because they

signed Treasury Management or other agreements which included a

different negotiated price for that type of fee.  The court agrees

that the proposed class is overly broad in these respects.

13
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Defendant also argues that plaintiff has failed to present any

evidence indicating how many incidents of breach of contract have

likely occurred within the limitations period, citing Edwards v.

McCormick, 196 F.R.D. 487, 494 (S.D.Ohio 2000)(numerosity

requirement is not satisfied where plaintiff relied on speculation

as to how many people may have had the same type of interactions

with the defendant as did plaintiff).  Defendant acknowledges that

it has over 2.7 million personal checking account customers and

over 300,000 business checking account customers.  However, the

number of account holders alone is irrelevant; it is the number of

account holders who have been charged and paid fees in breach of

their account-holder agreements, i.e., without prior notice of the

change in fees, which is relevant.  For example, plaintiff’s breach

of contract claim references an allegedly improper deposit

adjustment fee.  Defendant has presented evidence that the deposit

adjustment fee has never been applicable to personal checking

account customers.  Erhardt Decl., ¶ 8.  Although defendant has

acknowledged that 154,895 Fifth Third business account customers

paid a deposit adjustment fee from December of 2002 to April 2009,

no information has been submitted as to how many of those instances

involved the payment of the fee in violation of the terms of the

account holder’s agreement.

Determining which account holders qualified as class members

would require delving into the account information of each of those

customers to ascertain whether prior notice was received by the

account holder and whether any defenses to liability applied. 

“Where extensive factual inquiries are required to determine

whether an individual is a member of a class, certification is

improper.”  Gawry v. Countrywide Home Loans, Inc., 640 F.Supp.2d

14
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942, 952 (N.D.Ohio 2009); see also Romberio v. UnumProvident Corp.,

No. 07-6494 (unreported), 2009 WL 87510 at *7 (6th Cir. 2009)(need

for individualized fact-finding makes the class definition

unsatisfactory).

The above arguments raise valid concerns as to whether the

numerosity requirement has been satisfied in this case.

IV. Commonality

Rule 23(a)(2) requires that there must be “questions of law or

fact common to the class.”  Class certification is “particularly

appropriate” when the issues involved are common to the class as a

whole and when they turn on questions of law applicable in the same

manner to each member of the class.  Falcon, 457 U.S. at 154-156. 

In order to find commonality, the precise nature of plaintiff’s

claims must be examined.  Reeb v. Ohio Dep’t of Rehabilitation and

Correction, 435 F.3d 639, 644 (6th Cir. 2006).  Commonality does

not require that the plaintiff’s claims be identical to those of

other class members.  There need be only a single issue common to

all members of the class.  American Medical Systems, 75 F.3d at

1083.  However, not every common question will suffice, because “at

a sufficiently abstract level of generalization, almost any set of

claims can be said to display commonality.”  Sprague, 133 F.3d at

397.  Rather, the case must involve “a common issue the resolution

of which will advance the litigation.”  Id.; Alkire, 330 F.3d at

820.

Plaintiff argues that the fact that the signature card and the

Rules and Regulations booklet applies to all Fifth Third accounts

and cards is sufficient to establish commonality.  However, the

terms of the signature card and the Rules and Regulations booklet

are not in dispute, and the booklet does not provide “a common

15
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issue” which would advance the litigation.  In addition, since June

2000 to the present, defendant has issued 18 different versions of

its Rules and Regulations.3  Wilson Decl., ¶ 7.  Although the Rules

and Regulations booklet was broadly drafted to apply to all

accounts, that does not mean that all accounts are identical, or

that terms in the booklet were not modified through negotiation

with some account holders.  See Sprague, 133 F.3d at 398 (noting

that the fact that a form was used and that certain rules and

regulations applied did not preclude different representations

being made which resulted in modification of the standard form). 

If a class action is certified, a determination would be required

in the case of each class member as to whether defendant imposed a

fee without prior notice in breach of that class member’s

particular agreement (which may include modifications in individual

cases to the provisions of the standard Rules and Regulations

agreed upon by the parties) and whether the class member sustained

an injury as a result.

Plaintiff argues that common factual questions include whether

defendant failed to provide customers with an accurate list of fees

prior to charging a fee, failed to notify class members of a change

in the fee schedule prior to charging a fee, failed to adequately

inform customers of the nature of the fee being charged, or charged

class members for services that did not appear on a schedule of

fees.  As indicated above, the last of these questions is not a

component of the breach of contract claim.  The other questions

concern the issue of notice.  Although the notice issues are

3This suggests the need for 18 different subclasses.  As discussed infra,
p. 29, the need for a large number of subclasses may indicate that common issues
do not predominate.
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“common” in the general sense that they may be posed in the case of

all the purported class members, they are not “common” under Rule

23(b)(2) because answering them as to one class member would not

advance the claims of the class as a whole.  This is not a case in

which the defendant engaged in a single act of failure to give

notice or a single course of action which impacted all class

members equally.  Here, proof of each class member’s claim still

depends upon the facts and circumstances peculiar to that class

member.  See Sprague, 133 F.3d at 398.

To recover damages, each class member must show that defendant

breached its agreement to provide notice of a new fee or a change

in fee amount prior to charging that fee, and that the class member

was injured.  Defendant has produced evidence that since August 3,

2000, it has had hundreds of different types of business and

personal checking accounts with differing fees, classified

generally as personal checking accounts, non-negotiated business

checking accounts and negotiated Treasury Management business

checking accounts.  Wilson Decl., ¶¶ 4-5.  From December, 2002,

through April, 2009, defendant had 75 different types of standard

business checking accounts, each with a unique fee schedule, and

many with subsets of unique fee schedules that apply to certain

customers.  Wilson Decl., ¶¶ 11-13.  When defendant acquired banks

in other states, it frequently created unique fee schedules for

accounts in those states.  Wilson Decl., ¶¶ 16-18.  Unique fee

schedules were also applied to pilot programs.  Wilson Decl., ¶ 19. 

In addition, countless other unique fee schedules apply to

customers who have negotiated fee schedules or modifications to

standard fee schedules for their particular account.  Wilson Decl,

¶¶ 20, 23.
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The defendant provides notice of fee changes in a variety of

ways.  Notice is provided through oral communications between

customers and their Fifth Third representatives.  Eiting Decl., ¶

4.  Other account holders learn about changes through defendant’s

call centers, as notice of changes is frequently sent to call

center representatives so that they will be prepared to discuss the

changes with customers.  Valerie Hawkins Decl., Doc. 51-39, ¶¶ 3-4. 

Information is made available telephonically by account managers,

by direct mailings, by inserts in monthly banking statements, and

by making the information available in the offices of the bank. 

Wilson Decl., ¶¶ 37-38.  Some Treasury Management account holders

negotiate the notice that they are to receive, including by

mailing, by telephone, by electronic mail, or by posting on their

internet account statement.  Wilson Decl., ¶¶ 22, 39.  Particularly

in the last case, an inquiry would be needed concerning what type

of prior notice, if any, the account holder received concerning the

fee, and whether the lack of knowledge was due to a failure on

defendant’s part to send notice, or to a failure on the part of the

account holder to check its account on defendant’s website. 

Individual inquiries would also be necessary to determine

whether the fee was actually paid.  Under the terms of the

signature card, fees are paid through set-off against the balance

in the account.  Doc. 19-2, p. 4, ¶ 6.  However, the relationship

manager for a business account and Fifth Third representatives

possess the discretion to waive, modify or adjust the fees that a

customer may experience, based on the specific circumstances and

the customer’s relationship with the bank.  Wilson Decl., ¶¶ 24,

26-29.  Therefore, it would be necessary in each case in which a

fee was paid through set-off to determine if it was later waived. 
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There is no uniform way to determine if valid notice of a new

fee was given in any particular case.  As was the case in Sprague,

this case poses the potential for “myriad variations” which involve

the representations made to each customer by bank employees, the

particular provisions of each account holder’s agreement, what form

of notice was or should have been given or received, each account-

holder’s knowledge, and whether the fee was paid or waived.  See

Sprague, 133 F.3d at 398.  This is not a case where a single

uniform contract was employed.  See Vega v. T-Mobile USA, Inc., 564

F.3d 1256, 1272 (11th Cir. 2009)(plaintiff failed to show

commonality where he failed to allege the existence of a common

contract under which defendant employed class members, and could

not utilize identical evidence on behalf of every member of the

class to prove offer, acceptance, consideration, or the essential

terms).  In particular, plaintiff’s claim that notice was

insufficient because charges included on its monthly statement were

not adequately described would necessitate an inquiry into the

state of mind or understanding of each account holder.  The fact

that defendant engages in the general practice of charging various

new or revised fees to some of its customers “does not mean that a

class is easily identified or that a class action is necessarily

appropriate.”  Romberio, 2009 WL 87510 at *6 (noting that class

should not be certified where thousands of claim files would have

to be examined to determine if alleged wrongful practices were

employed in any particular case).  Class certification is not

appropriate in a case which involves “enormous variations in the

factual and legal backgrounds surrounding” the cases sought to be

included in the class.  Alkire, 330 F.3d at 821.

The court concludes that the element of commonality has not
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been satisfied in this case.

V. Typicality

The typicality requirement under Rule 23(a)(3) limits the

class claims to those fairly encompassed by the named plaintiff’s

claims.  General Tel. Co. v. EEOC, 446 U.S. 318, 330 (1980).  The

“commonality and typicality requirements of Rule 23(a) tend to

merge.”  Rutherford v. City of Cleveland, 137 F.3d 905, 909 (6th

Cir. 1998).  A claim is typical if it arises from the same event or

course of conduct giving rise to the claims of other class members

and is based on the same legal theory.  Powers v. Hamilton County

Public Defender Commission, 501 F.3d 592, 618 (6th Cir. 2007);

Senter v. General Motors Corp., 532 F.2d 511, 525 n. 31 (6th Cir.

1976).

To be typical, a representative’s claim need not always

involve the same facts or law, provided there is a common element

of fact or law.  Id. at 525.  However, the representative’s

interests must be aligned with those of the class, so that by

pursuing his own claims, the named plaintiff will also advance the

interests of the class members.  American Medical Systems, 75 F.3d

at 1082.  Typicality is not present where a “named plaintiff who

proved his own claim would not necessarily have proved anybody

else’s claim.”  Sprague, 133 F.3d at 399 (“The premise of the

typicality requirement is simply stated: as goes the claim of the

named plaintiff, so go the claims of the class.”).

Plaintiff asserts that its claims are typical of those of the

proposed class members because each claim would involve whether the

class member was charged a fee not included on the fee schedule. 

As addressed above, whether the fee was included on the “Fee

Schedule” in the Rules and Regulations or some other fee schedule
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prior to being imposed is not a significant issue in the proof of

the breach of contract claims.  Rather, the issue is one of whether

the account holder received adequate notice of the addition or

amendment of a fee.  There is no alleged single act of failure to

give notice on the part of the defendant in this case, the proof of

which would establish any element of the breach of contract claims

of all class members.  See Sprague, 133 F.3d at 399 (typicality

“determines whether a sufficient relationship exists between the

injury to the named plaintiff and the conduct affecting the class,

so that the court may properly attribute a collective nature to the

challenged conduct.”).  For example, defendant can provide notice

of a new fee in many ways.  The methodology used by defendant to

furnish notice by mail to personal checking account holders in

accordance with the Truth in Savings Act is distinct from those of

business account holders, particularly account holders who

individually negotiated the form of notice applicable to their

accounts.  Each class member’s claim would have to be investigated

to determine if that account holder was given notice of the

implementation or increase of the fee.  Proof of lack of notice in

the case of one class member would not prove lack of notice in the

case of any other class member.  See Romberio, 2009 WL 87510 at *8

(fact that all plaintiffs may have been subjected to some or all of

defendant’s alleged wrongful practices did not eliminate the need

for individualized assessment as to the ultimate propriety of

defendant’s decision in the case of each and every class member;

therefore, typicality was lacking).

Typicality is lacking where litigation of the individual

circumstances of each account holder’s negotiations of the terms of

his or her account and a breach of a duty to each account holder on
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the part of the defendant is necessary to establish liability and

to support an award of damages.  See Stout v. J.D.Byrider, 228 F.3d

709, 717 (6th Cir. 2000)(upholding district court’s finding of lack

of typicality where claims of fraud required inquiry into

individual circumstances and transactions surrounding each

purchase, including each class member’s understanding of the terms

and conditions of purchase agreements and extent of injury

suffered).

Typicality is also lacking where “a class definition

encompasses many individuals who have no claim at all to the relief

requested, or where there are defenses unique to the individual

claims of the class members.”  Id.  As noted previously, the class

as currently defined potentially includes individuals who could not

prevail on a breach of contract claim.  In addition, defendant has

indicated that it would assert defenses such as waiver and the

voluntary payment doctrine against some class members.4  Such

factors also militate against a finding of typicality.

The court concludes that the requirement of typicality has not

been satisfied in this case.             

VI. Adequacy of Representation

Rule 23(a) also requires that the class representative will

fairly and adequately protect the interests of the class. 

4Under the voluntary payment defense, “[i]n the absence of fraud, duress,
compulsion or mistake of fact, money, voluntarily paid by one person to another
on a claim of right to such payment, cannot be recovered merely because the
person who made the payment mistook the law as to his liability to pay.”  State
ex rel. Dickman v. Defenbacher, 151 Ohio St. 391, 395, 86 N.E.2d 5 (1949). 
Defendant’s waiver argument is based on ¶ 29 of the Rules and Regulations
applicable to all accounts, which states that the customer agrees to carefully
examine and reconcile account statements and to notify the bank of any
discrepancy within thirty days of the statement mailing date, and further states
that the bank is not liable if the customer fails to exercise ordinary care in
examining its statements. 

22

Case: 2:08-cv-00122-JLG-TPK Doc #: 66 Filed: 09/13/10 Page: 22 of 30  PAGEID #: 3011



Fed.R.Civ.P. 23(a)(4).  “The adequacy inquiry under Rule 23(a)(4)

serves to uncover conflicts of interest between named parties and

the class they seek to represent.”  Amchem Products, Inc. v.

Windsor, 521 U.S. 591, 625 (1997).  A class representative must be

a part of the class and possess the same interest and suffer the

same injury as the class members.  Id.

There are two criteria for determining whether the

representation of the class will be adequate: (1) the

representative must have common interests with unnamed members of

the class, and (2) it must appear that the representatives will

vigorously prosecute the interests of the class through qualified

counsel.  American Medical Systems, 75 F.3d at 1083.

Defendant argues that plaintiff is not an adequate class

representative because plaintiff’s claims are not typical of the

claims of the proposed class.  See Id. (“The adequate

representation requirement overlaps with the typicality requirement

because in the absence of typical claims, the class representative

has no incentives to pursue the claims of the other class

members.”)  Defendant further contends that plaintiff is not an

adequate class representative because it is subject to a unique

defense.  Specifically, defendant alleges that Mr. Newman conceded

in his deposition that he was informed about the deposit adjustment

fee as early as January of 2001, and that when he talked to a bank

employee and asked that the fee be reversed, the employee agreed to

reverse the fee.  See Arlington Video Dep. At 135-138.  In fact,

defendant has produced evidence that plaintiff was charged a

deposit adjustment fee on five occasions from 2001 to 2006, and on

each of these occasions the fee was reversed.  On the sixth

occasion when the fee was imposed in August of 2007, the fee
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referred to in the breach of contract claim, defendant refused to

reverse the charge.  Defendant contends that plaintiff will devote

its energies to responding to the defense that plaintiff had prior

notice of the charge rather than paying attention to the other

issues applicable to the class.  See Thomas v. Moore USA, Inc., 194

F.R.D. 595, 601 (S.D.Ohio 1999)(expressing reluctance to certify a

class with plaintiffs as class representatives given possibility

that some plaintiffs were vulnerable to summary judgment motion). 

Since plaintiff is the only named plaintiff and class

representative in the instant case, these are valid concerns.

Finally, defendant argues that plaintiffs do not have standing

to pursue claims on behalf of class members which arose prior to

August 3, 2000, when plaintiff opened its business account with

Fifth Third.  Defendant also contends that plaintiff lacks standing

to challenge the validity of the types of fees it has never paid. 

Regardless of whether the issue is framed in terms of standing, the

court does have concerns about plaintiff’s ability to adequately

represent a class which is composed of so many diverse subclasses. 

As a business account holder, plaintiff’s interests are diverse

from those of personal account holders.  The claims of personal

account holders are impacted by the Truth in Savings Act, while

plaintiff’s claim is not.  Personal account holders do not pay a

deposit adjustment fee, which is one of two types of fees

specifically referenced in the breach of contract claim as being

charged to plaintiff, and therefore likely to be a major focus of

plaintiff’s attention in pursuing this case.  However, it is of no

import to personal account holders.  There are also 75 different

types of business accounts, with infinite potential for variations

in those agreements based on the unique needs of the account
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holders and any special terms they negotiate for their accounts. 

The court concludes that plaintiff cannot adequately represent the

broad class it seeks to certify.

VII. Rule 23(b) Requirements

Rule 23(b)(3) permits certification where a class suit “may

nevertheless be convenient and desirable.”  Amchem Products, 521

U.S. at 625 (quoting Adv. Comm. Notes).  Rule 23(b)(3) requires

that the party seeking class certification demonstrate both (1)

that questions common to the class members predominate over

questions affecting only individual members, and (2) that class

resolution is superior to alternative methods for adjudication of

the controversy.  Id.  The Rule 23(b)(3) predominance inquiry tests

whether proposed classes are sufficiently cohesive to warrant

adjudication by representation, and is “far more demanding” than

Rule 23(a)’s commonality requirement.  Id. at 623-24.  The fact

that only one common question is necessary for class certification

under Rule 23(a)(2) does not apply under the 23(b)(3) analysis;

rather, common questions must predominate over individual ones. 

Alkire, 330 F.3d at 821.  Where any claim that the class may have

had in common threatens to splinter into individualized claims, it

is not error to conclude that plaintiff’s individualized claims

predominate over the claims in common.  Ball, 385 F.3d at 728.

Where the factual and legal issues of a defendant’s liability

do not differ dramatically from one plaintiff to the next, or where

the defendant’s liability can be determined on a class-wide basis

because the defendant’s conduct which caused the injury is

identical for each of the plaintiffs, a class action may be the

best suited vehicle to resolve such a controversy, even though

questions peculiar to each individual member of the class remain
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after the common questions of the defendant’s liability have been

resolved.  Sterling v. Velsicol Chem. Corp., 855 F.2d 1188, 1197

(6th Cir. 1988).

However, “where no one set of operative facts establishes

liability” and where “individual issues outnumber common issues,

the district court should properly question the appropriateness of

a class action for resolving the controversy.”  Id.  Because a

defendant’s evidence may be probative of class cohesiveness and may

cause the class to degenerate into a series of individual trials,

a court performing a “predominance” inquiry under Rule 23(b)(3) may

consider not only the evidence presented in the plaintiff’s case-

in-chief, but also the defendant’s likely rebuttal evidence. 

Rodney v. Northwest Airlines, Inc., 146 Fed.Appx. 783, 786-87 (6th

Cir. 2005).

The first issue to be considered is whether questions common

to class members predominate over questions affecting only

individual members.  The court has determined that commonality has

not been shown in this case, and the reasons supporting that

finding also demonstrate that even if common issues of fact or law

were present in this case, they would be eclipsed by the quantity

of evidence required to show defendant’s liability for breach of

contract as to each class member and the amount of damages to which

each injured class member was entitled.  See Sacred Heart Health

Systems, Inc. V. Humana Military Healthcare Services, Inc., 601

F.3d 1159, 1171 (11th Cir. 2010)(“[C]laims for breach of contract

are peculiarly driven by the terms of the parties’ agreement, and

common questions rarely will predominate if the relevant terms vary

in substance among the contracts.”).  Defendant maintains 75 types

of business checking accounts, and the terms many of those accounts
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are subject to further individual negotiation, including the notice

requirements.  See Id. at 1176 (noting that “powerful variations in

the contractual terms alone are fatal to the certified class”).

As to each class member, evidence would be required concerning

the terms of the class member’s individual account, any contract

negotiations and representations made to the class member, whether

the class member paid a fee which was not waived or reversed, and

whether adequate notice was given to the class member prior to the

fee being charged.  Each class member’s claim would rest in part on

his or her understanding of the terms of his or her account

agreement and his or her own knowledge concerning the contested

fee.   See Id. (noting that even the most common of contractual

questions arising from the alleged breach of a form contract do not

guarantee predominance if individualized extrinsic evidence bears

heavily on the interpretation of the class members’ agreements);

Stout, 228 F.3d at 718 (upholding finding that plaintiffs failed to

satisfy Rule 23(b) where a resolution of the fraud claims of class

members required an individual assessment of what documents the

customer reviewed and in what manner, what representations

defendants made to each customer, and whether customer selected

extended service agreement).  These considerations militate against

a finding that questions common to the class predominate.

Class treatment may also not be appropriate where the

calculation of damages is not susceptible to a mathematical or

formulaic calculation.  Bell Atlantic Corp. V. AT&T Corp., 339 F.3d

294, 307 (5th Cir. 2003).  Where the damage claims of class members

focus almost entirely on facts and issues specific to individuals

rather than the class as a whole, class treatment is inappropriate. 

Id.  Here, it will be necessary in each case to determine not only
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whether the individual account holder’s contract was breached by

the defendant due to lack of notice, but also whether the fee set

off against the account was actually paid as opposed to being

reversed.

Another area in which individual issues will predominate is

that of the defenses which defendant has indicated it will assert,

including waiver and the voluntary payment doctrine.  See Sacred

Heart Health Systems, 601 F.3d at 1177 (noting that the “risk of

voluminous and individualized extrinsic proof runs particularly

high where a defendant raises substantial affirmative defenses to

breach” particularly where the case requires the application of

multiple states’ laws to the extrinsic evidence relevant to these

defenses).   The individual inquiries in this case will be further

complicated by the fact that the law concerning the voluntary

payment defense differs among the twelve states in which proposed

class members reside.  See also Rodney, 146 Fed.Appx. at 786

(noting that Advisory Committee Notes to Rule 23(b)(3) advise

against class certification where defendant has defenses to

liability that will vary with each individual class member).

The court concludes that the questions common to the class

members do not predominate over questions affecting only individual

members; rather, questions affecting only individual members

predominate.

The next factor is whether the class resolution is superior to

alternative methods for adjudication of the controversy.  Turning

to the considerations listed in Rule 23(b), the court concludes

that the class members’ interests in individually controlling the

prosecution of separate actions is not significant, since the

monetary value of the claims of individual class members is likely

28

Case: 2:08-cv-00122-JLG-TPK Doc #: 66 Filed: 09/13/10 Page: 28 of 30  PAGEID #: 3017



to be small, and since few class members would seek to contest a

fee through litigation.  The court is also unaware of any

litigation concerning the controversy already begun by or on behalf

of class members.

As to the desirability or undesirability of concentrating the

litigation of the claims in this forum, the court notes that

plaintiff seeks to certify a class which includes account holders

in twelve states.  A trial of the breach of contract claim in a

single forum would require applying the law of twelve states.  The

law differs from state to state in regard to the limitations period

applicable to a breach of contract claim, thereby impacting the

temporal scope of the claims of class members in each state.  A

single action would likely require applying different law regarding

the elements of the breach of contract claim and defenses asserted

to those claims depending on the state of residence of the account

holders.  These factors might require certifying separate

subclasses based on the citizenship of the class members, thus

weighing against certifying the proposed class in a single forum. 

See Sacred Heart Health Systems, 601 F.3d at 1176 (the necessity of

a large number of subclasses may indicate that common questions do

not predominate).

The final consideration is the likely difficulties in managing

the case as a class action.  The multi-state character of the

proposed class presents problems for managing the case as a class

action.  The court would be required to charge the jury on the

various state laws applicable to the class members residing in

those states.  See American Medical Systems, 75 F.3d at 1085

(noting that if more than a few of the laws of the states of class

members differ, “the district judge would face an impossible task
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of instructing a jury on the relevant law, yet another reason why

class certification would not be the appropriate course of

action.”).  In addition, the more that individual issues

predominate over common issues, “the less desirable a class action

will be as a vehicle for resolving them.”  Sacred Heart Health

Systems, 601 F.3d at 1184.  In this case, individual issues

involving liability and damages substantially predominate.  This

“lack of predominance belies any suggestion that a fair

administration of the class claims could ‘save[] the resources of

both the court[] and the parties.’” Id. (quoting Falcon, 457 U.S.

at 155)(emphasis in original).  The court concludes that the

proposed class action would be unmanageable, and would not

constitute a superior method for fairly and efficiently

adjudicating the controversy.

VIII. Conclusion

In accordance with the foregoing, the court concludes that

plaintiff has failed to meet its burden of showing that the

prerequisites for the certification of a class action pursuant to

Rule 23(a) and (b)(3 have been satisfied in this case. 

Accordingly, plaintiff’s motion for class certification is denied.

Date: September 13, 2010            s/James L. Graham       
                            James L. Graham
                            United States District Judge
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